
DATE: August 2 9 ,  1983 

MATTER OF: Gregory A. Walter - Retroactive Promotion 
and Backpay 

DIGEST: 
1.  Small Business Administration employee 

claims entitlement to a retroactive 
promotion and backpay since a pro- 
motion for which he was recommended 
was delayed by order of OPY while an 
investigation was conducted concerning 
errors made by SBA in t h e  administra- 
tion of its Cooperative Education 
(COO?) Program. SB4 comitted 
administrative error when it non- 
coapetitively converted claimant, a 
COOP student, frcm the GS-5 grade 
level to a career-conditional position 
a t  the GS-7 level, 3 months after his 
promotion to the GS-5 level. 
Paragraph 2 - 1 5 c ( 4 ) ,  FPL.1, chapter 308, 
requires that a student nust have 
served at the GS-5 level for 12 
calendar months. 

2. Office of Personn91 Management 
granted a variance to the tine-in- 
grade requirement approximately 
7 inonths after request was made by 
SDA. Error by SBA caused employee to 
receive pay  rather than suffer a 
reduction in pay. Action by OPM I n  
granting variance was not erroneous 
and allowd claimant: to receive 
promotion to ::+I 1 approximately 
2 months e a r l i e r  t h a n  he would 
have ilncler nor!pal prcri.crt_ion proce- 
dures. Therefore, employee is not 
entitled to a retroactive promotion 
and backpay dnder the  Sack Pay Act, 
5 U.S.C. 5 5595 ( 1 9 7 6 ) ,  which provides 
relief to employees who have suffered 
an unjustifiea or unwarrdnted person- 
nel action directly resulting in the 
w i t h d r a w a l ,  reduction, or denial 
of pay. 
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This decision results from a request by the Small 
Business Administration ( S B A )  for  a decision concerning the 
claim of one of its employees, Mr. Gregory A. Walter, for a 
retroactive promotion and backpay. Mr. Walter, who began 
his employment with SBA as a student trainee under the 
Cooperative Education (COOP)  Program, claims entitlement to 
backpay because a promotion for which he had been recom- 
mended was delayed while errors in S B A ' s  administration of 
the COOP Program were oeing corrected. For reasons we will 
explain below, the circumstances of this situation do not 
entitle Mr. Walter to the relief he seeks. 

___. - 

Mr. Walter commenced his employment with the SBA on 
June 4 ,  1978, as a part-time accounting student trainee 
under the COOP Program at the GS-4 grade level. He entered 
the program under the provisions of an agreement between SBA 
and Ben Franklin University, the institution where he was 
enrolled as a student. On June 17, 1979, Hr. Walter 
received a promotion to the GS-5 level. He transferred to 
Southeastern University, graduated in August 1979, and was 
nonzompetitively converted to a career-conditional position 
at the GS-7 level on September 4, 1979, under the provisions 
of chapter 308, Federal Personnel Manual (FPM). Mr. Walter- 
received a promotion to GS-9 on September 7, 1980, and his 
supervisor recommended him for a promotion to the GS-11 
level by a Request for Personnel Action, Standard Form 52, 
dated August 26, 1981, with a proposed effective date of 
September 6, 1981. 

The promotion, however, was not effected at that time. 
SBA has informed us that in the Fall of 1980, the agency 
became aware of possible violations of Office of Personnel 
Management (OPM) regulations governing the SBA's administra- 
tion of the COOP Program for students in the program. 
No specific remedial actions were initiated at that time. 
In May 1981, SBA personnel officials met with COOP Program 
officials from OPN. It was agreed that the appointments of 
current SBA COOP employees could be regularized without the 
involvement of OPM. However, and as applicable to 
Mr. Walter's claim, 0Pi.l also instructed SBA to review the 
records of previous COOP employees for compliance with 
requirements for noncompetitive conversion and directed SBA 

I to place a freeze on all personnel actions related to the 
COOP students who had been converted, until a determination 
could be made as to the legitimacy of their conversions or-. 
until their appointments and actual service could he 
regularized. 

Irregularities were found in the employment histories 
of a number of individuals, including that of Mr. Walter. 
The SBA reports that the irregularities which occurred in 
connection with Mr. Walter's employ3)ent were his conversion 
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from a part-time p o s i t i o n ,  h i s  c o n v e r s i o n  t o  a G S - 7  b a s e d  o n  
a correct d e t e r m i n a t i o n  of s u p e r i o r  a c a d e m i c  a c h i e v e m e n t  b u t  
before t ime- in -g rade  r e s t r i c t i o n s  had been  met, and h i s  con- 
v e r s i o n  f rom a COOP p o s i t i o n  when SBA had no a g r e e m e n t  w i t h  
S o u t h e a s t e r n  U n i v e r s i t y ,  t h e  i n s t i t u t i o n  f rom which h e  
g r a d u a t e d .  By l e t t e r  d a t e d  Augus t  20, 1981, SBA wrote t o  
OPM e x p l a i n i n g  t h e i r  f i n d i n g s  and r e q u e s t e d  t h a t  a v a r i a t i o n  
or e x c e p t i o n  be made to  t h e  i r r e g u l a r i t i e s  which had b e e n  
d i s c o v e r e d .  

I n  i t s  w r i t t e n  r e s p o n s e  of November 5 ,  1981, OPM 
s t a t e d ,  and a s  p e r t i n e n t  here, t h a t  i t  had r e c o n s t r u c t e d  t h e  
GS-510-5/7 r e g i s t e r s  and d e t e r m i n e d  t h a t  fir. Walter would 
h a v e  b e e n  w i t h i n  r e a c h  o n  t h e  r e g i s t e r  a t  t h e  time of h i s  
c o n v e r s i o n  t o  a pe rmanen t  p o s i t i o n ,  t h u s  e s t a b l i s h i n g  a 
l e g a l  bas i s  f o r  h i s  a c q u i s i t i o n  o f  c o m p e t i t i v e  s t a t u s  i n  
a c c o r d a n c e  w i t h  s e c t i o n  315*703(a)(l), T i t l e  5, Code of 
F e d e r a l  R e g u l a t i o n s .  However, s i n c e  M r .  Walter had n o t  m e t  
t h e  t i m e - i n - g r a d e  r e q u i r e m e n t s  a t  t h e  t i m e  of h i s  conve r -  
s i o n ,  h e  was r e q u i r e d  t o  make u p  t h e  t i m e  h e  had n o t  s e r v e d !  
a t  t h e  GS-5 l e v e l  a t  h i s  t h e n - c u r r e n t  g r a d e  l e v e l .  -. 

On November 13, 1981, SBA r e q u e s t e d  OPM t o  approve a 
v a r i a t i o n  t o  t h e  t ime- in -g rade  r e q u i r e m e n t .  By l e t t e r  d a t e d  . 
A p r i l  7 ,  1982, OPM approved  a v a r i a t i o n  t o  r e g u l a r i z e  t h e  
a p p o i n t m e n t s  and  a c t u a l  s e r v i c e  o f  t h e  a f f e c t e d  employees ,  
which  i n c l u d e d  blr. Walter. The v a r i a t i o n  was f o r m a l l y  
i s s u e d  as FPM B u l l e t i n  315-70 da ted  A p r i l  29, 1982, Based 
o n  t h e  A p r i l  7, 1982, l e t t e r  froin OPPI, t h e  SBA p e r s o n n e l  
o f f i c e  processed t h e  r e q u e s t e d  p r o m o t i o n  a c t i o n  o n  
M r .  Walter to  t h e  GS-11 g r a d e  l e v e l ,  e f f e c t i v e  A p r i l  18, 
1982. 

The a u t h o r i t y  of t h i s  O f f i c e  t o  award backpay  d e r i v e s  
f rom t h e  Back Pay A c t ,  5 U.S.C. 5596 (1976), and t h e  
imp lemen t ing  r e g u l a t i o n s  s e t  f o r t h  i n  5 C.F.R. S 550.803(d) 
and ( e )  (1980), which  p r o v i d e  a remedy f o r  i n s t a n c e s  i n  
which  a n  employee  is f o u n d ,  by a p p r o p r i a t e  a u t h o r i t y ,  to  
have unde rgone  a n  u n j u s t i f i e d  or u n w a r r a n t e d  p e r s o n n e l  
a c t i o n  which  h a s  r e s u l t e d  i n  t h e  w i t h d r a w a l ,  r e d u c t i o n ,  or 
d e n i a l  o f  a l l  o r  p a r t  o f  h i s  p a y ,  a l l o w a n c e s ,  or d i f f e r e n -  
t i a l s .  B e f o r e  r e t r o a c t i v e  payment n a y  be made u n d e r  t h e  
p r o v i s i o n s  of 5 U.S.C.  S 5596, it  m u s t  be  d e t e r m i n e d  t h a t  
t h e  u n j u s t i f i e d  o r  u n w a r r a n t e d  ac t ion  d i r e c t l y  r e s u l t e d  i n  a 
w i t h d r a w a l  o f  pay  and t h a t  b u t  f o r  t h e  w r o n g f u l  a c t i o n ,  t h e  
w i t h d r a w a l  of p a y  would n o t  have  o c c u r r e d .  5 4  Comp. Gen. 
760 (1975). 
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I t  is  clear  t h a t  S B A  commi t t ed  a n  a d m i n i s t r a t i v e  error 
when it n o n c o m p e t i t i v e l y  c o n v e r t e d  M r .  Walter t o  a career- 
c o n d i t i o n a l  p o s i t i o n  a t  t h e  GS-7 g r a d e  l e v e l .  The r e g u l a -  
t i o n s  which  g o v e r n  s u c h  a c o n v e r s i o n  r e q u i r e ,  a t  p a r a g r a p h  
2 - 1 5 c ( 4 ) ,  chapter  308,  FPM, t h a t  a n  employee m u s t  h a v e  
s e r v e d  a t  t h e  GS-5 l e v e l  a s  a c o o p e r a t i v e  e d u c a t i o n  s t u d e n t  
for 12 c a l e n d a r  mon ths  to  be e l i g i b l e  for  c o n v e r s i o n  a t  t h e  
GS-7 l e v e l .  T h e  error by SBA, however ,  d i d  n o t  cause a 
w i t h d r a w a l ,  r e d u c t i o n ,  o r  d e n i a l  of M r .  Wal te r ' s  pay.  To 
t h e  c o n t r a r y ,  t h e  errors  rnade by SBA r e su l t ed  i n  M r .  Walter 
r e c e i v i n g  pay  r a t h e r  t h a n  c a u s i n g  him t o  s u f f e r  a r e d u c t i o n  
of h i s  s a l a r y .  

The e v e n t  which  c a u s e d  t h e  d e l a y  i n  M r .  Walter receiv- 
i n g  h i s  p r o m o t i o n  t o  t h e  G S - 1 1  g r a d e  l e v e l  was t h e  f r e e z e  
imposed by OP;4 o n  a l l  p e r s o n n e l  a c t i o n s  u n t i l  a d e t e r m i n a -  
t i o n  c o u l d  be  made as  to  t h e  l e g i t i m a c y  of t h e  noncompet i -  
t i v e  c o n v e r s i o n s  of Mr. Walter and  o t h e r  COOP Program 
s t u d e n t s  o r  u n t i l  t h e i r  a p p o i n t m e n t s  and  a c t u a l  s e r v i c e  
c o u l d  be r e g u l a r i z e d .  T h e r e  is no  e v i d e n c e  showing t h a t  t h e  
a c t i o n  by OPM was erroneous. The r e c o r d  does d i s c l o s e  t h a t  -- 
t h e  d e l a y  f r o n  November 1981 t o  A p r i l  1982 by t h e  Di rec tor , -  
OPM, i n  g r a n t i n g  t h e  v a r i a n c e  t o  t h e  t i m e - i n - g r a d e  
r e q u i r e m e n t  was a p p a r e n t l y  c a u s e d  by t h e  s e v e r i t y  and  
c o m p l e x i t y  of the v i o l a t i o n s  by SBA o f  0PP.I r e g u l a t i o n s ,  t h e  
n e c e s s i t y  f o r  OPivI to r e c o n s t r u c t  t h e  p e r t i f i e n t  r e g i s t e r s ,  
t h e  number of SBA-COOP employees  i n v o l v e d ,  and o t h e r  po l icy  
c o n s i d e r a t i o n s ,  i . e . ,  a d h e r e n c e  t o  OPM r e g u l a t i o n s  and 
c o m p e t i t i v e  p r i n c i p l e s ,  p o t e n t i a l  h a r d s h i p s  f o r  t h e  a f f e c t e d  
e m p l o y e e s ,  and t h e  e f f i c i e n c y  of t h e  F e d e r a l  s e r v i c e .  
F u r t h e r ,  i t  s h o u l d  be n o t e d  t h a t  u n t i l  OPM g r a n t e d  a 
v a r i a n c e  to  t h e  t i m e - i n - g r a d e  r e q u i r e m e n t ,  t h e r e  was, i n  
f a c t ,  no  b a s i s  f o r  c o n s i d e r a t i o n  of poss ib le  r e l i e f  u n d e r  
t h e  Back Pay A c t .  

I n d e e d ,  t h e  A p r i l  7 ,  1982,  l e t t e r  and  FPM B u l l e t i n  
3 1 5 - 7 0 ,  A p r i l  29,  1982,  i s s u e d  by OPM, had t h e  e f f e c t  of 
a l l o w i n g  Mr. Walter t o  r e c e i v e  h i s  p r o m o t i o n  t o  t h e  GS-11 
g r a d e  l e v e l ,  a p p r o x i m a t e l y  2 months  e a r l i e r  t h a n  h e  would 
h a v e  r e c e i v e d  s u c h  p r o m o t i o n  u n d e r  no rma l  p r o m o t i o n  
p r o c e d u r e s .  

The  t i m e - i n - g r a d e  r e g u l a t i o n s  p r o m u l g a t e d  by  OPM i n  
s e c t i o n  3 0 0 . 6 0 2 ( b ) ( 1 ) ,  t i t l e  5 ,  Code o f  F e d e r a l  R e g u l a t i o n s ,  
p r o v i d e  t h a t :  / 

- 4 -  



B-208 397 

"*  * * An agency may advance an employee 
to a position at GS-6 through GS-11 only 
after he has served: 

" ( 1 )  One year in a position two 
grades lower, when the position to which he 
is advanced is in a line of work properly 
classified at two-grade intervals; * * * . I '  

Since Mr. Walter was promoted to the GS-5 level on June 17, 
1979, under normal promotion procedures, he would have been 
entitled to receive a promotion to the GS-7 level in June 
1980, to the GS-9 level in June 1981, and to the GS-11 level 
in June 1982. The fact that Mr. Walter qualified for 
GS-510-7 positions on the basis of superior academic 
achievement, does not satisfy or substitute for the time- 
in-grade requirements set forth in the previously cited 
regulation or as provided in paragraph 2-1Sc(4), chapter 
308, FPM, cited earlier. 

However, because OPM granted a variation to the above 
time-in-grade requirement, thus changing its initial deter- 
mination to require Mr. Walter to make up the time he had 
failed to serve at the GS-S level, he received his promotion 
to the GS-11 grade level in April 1982. Under these circum- 
stances, it cannot be said that Mr. Walter suffered an 
unjustified or unwarranted personnel action. Therefore, he 
is not entitled to a retroactive promotion and backpay under 
the Back Pay Act, S U.S.C. f j  5596. 

Comptroller Xenekal 
of the United States 
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